ACTION ON THE CASE: 

1. An action on the case will not lie at the instance of A. against 
B., for bringing a covinous action against a third person 
for a penalty, that belongs to any one who would sue for 
it, which he had incurred under a statute, in which B. 
intended by his recovery in the action for the penalty, to 
prevent any other recovery, and that his own recovery 
should enure to the benefit of such third person. Burnett 
v. Davidson, 94. 

2. If A. had brought his action against the person incurring 
the penalty, and he had pleaded a former recovery, A. 
might have replied that it was by covin. Jb. 

8. If there be any redress for such covinous recovery, it isa 
public one, to be proceeded against by indictment fora 
misdemeanor. Jb. 

4. The position is not tenable, that whenever damage is done 
the law implies negligence. Herring v. Wil. & Ral. R. R. 
Co., 402. 

5. But where the plaintiff shews damages, resulting from the 
act of the defendant, which act, with the exertion of proper 
care, does not ordinarily produce damages, he makes out a 
prima facie case of negligence, which cannot be repelled, 
but by proof of care, orsome extraordinary accident, which 
makes the care useless. Jb. 

6. What amounts to negligence is a question of law. Jb. 


7. In an action on the case against a railroad company for the 
negligence of their agent in running over and killing a 
slave, where it appeared that the slave wae asleep on the 
track, that the cars were going with their usual speed and 
at the usual hour, and the engineer, when within a short 
distance of the slave, attempted to stop the engine by let- 
ting off the steam and reversing the wheels ; Held, that was 
not a case of negligence to subject the company to dam- 
ages. Jb. 

32—39 
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8. Held, that an action on the case will lie by the husband 
against one who entices away his wife. Barbee v. -Arm- 
stead, 530. 

9. Where A. made a contract with B. that the latter should, 
for a stipulated sum, remove a house belonging to the 
former from one side of a street to the other side, and B. 
performed his work so negligently, as to cause an injury 
to C.; Held, by PEARSON and Nasu, J., Chief Justice 
RUFFIN dissenting, that A. was liable to C. for the damage 
he had sustained. Wiswall v. Brinson, 554. 


ACTION IN ASSUMPSIT: 


When a surety signs a stay of a justice’s execution, without 
any request from the principal, and afterwards pays it, 
this is a mere voluntary payment and gives him no cause 
of action against the principal. Rickman v. Williams, 126. 


ADMINISTRATOR AND EXECUTOR: 


1. When an administrator or executor, after the delay of nine 
months allowed by the act of assembly, Rev. St., c. 46, sec. 
25, pleads to an action the want of assets, he has a right to 
give in evidence a judgment confessed, prior to the time 
when the plea is pleaded, without regard to the priority of 
the time in bringing the suits. Bryan v. Miller, 129. 


2. One of several executors may release a debt on demand due 
to the testator; it is not necessary that all should join. 
Hoke v. Fleming, 263. 

8. Where slaves were given to A. during her coverture with 
B. and put in their possession, and after the death of B., 
C., his administrator, believing A. had a right, returned 
the possession to A., who claimed them as her own and 

‘ yetained the adverse possession for two years, and then 
conveyed them to C., as in his own right ; Held, that after 
the termination of the bailment to A. and her delivery of 
the slaves to C., he was remitted to his original right, and 
held the slaves as administrator of B., and on the death 
C., the administrator de bonis non of B.,-was entitled to 
recover the slaves. Williams v. Wilson,482. 


AGENT AND PRINCIPAL: 


A man gave authority to an agent to purchase some personal 
property, but only so far ashe had cash of the princi- 
pal, with which he was to pay for it. The agent purchased 
on the credit of his principal, who received it and con- 
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verted it to his own use: Held, that the vendor had a 
right to recover from the principal the price of the goods. 
Patton v. Brittain, 8. 


APPEAL, &c: 


1. An appeal from an interlocutory order of the county court 
will be sustained, when the question presented to the court 
is such, that a judgment upon it one way would put an end 
to the cause. Mastin v. Porter, 1. 

2. When two defendants are sued upon what purports to be a 
joint bond, a verdict is found against both and an appeal 
taken to the superior court, a verdict may be rendered in 
the latter court against one only, and judgment pro- 
nounced accordingly. Brown v. Conner, 75. 

3. When there is a judgment in the county court against two 
and one appeals, they both join in one appeal bond and 
there is judgment in the superior court against one and in 
favor of the other, upon the verdict of the jury, yet the 
court may render judgment against the latter upon the 
appeal bond. Jb. 

4. A plaintiff may appeal from a judgment in his own favor. 
Lenoir v. South, 287. 

5. Where a party has not been deprived of his appeal from the 
judgment of a justice, by any fraud, accident, surprise or 
denial of his right by the justice, he is not entitled toa 
writ of recordari. Satchwell v. Rispess, 365. , 

6. An appeal will lie to the superior court, from an order of the 
county court, allowing an amendment ; and in such a case 
the superior court has the same right of discretion, in 
regard to the amendment, which the county court had— 
the order of the county court, being annulled by the 
appeal. Britt v. Patterson, 390. 


ARBITRATION AND AWARD: 


1. A suit was pending on a note executed by A. and B. B. had 
died and A. administered on his estate, and the suit was 
against him personally and as administrator. - The follow- 
ing order was made: * Referred to C. & D. to take an 
account of the estate of B and to award, and, if they can- 
not agree, to choose an umpire, and their award to bea 
rule of court.” The referees returned the following award : 
‘* This cause having been referred to us to take an account 
of the administration of the said A. and to make an 
award in the matters in controversy, we find, in taking 
the said account, that the amount of vouchers in the 
hands of the said A. exceeds the amount of receipts, with 
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which he is chargeable, by the sum of $513.62, &e. Find- 
ing, therefore, that the administrator has no assets, we 
award that the plaintiff pay the costs of this suit.” Cowan 
v. McNeeley, 5. 

2. Held, that the only matter submitted to the referees was the 
amount of the assets of B. in the hands of A., and that 
their award as to any other or further matters was void. 
Ib. 

8. An award must be signed by the arbitrator, and made 
known to the parties and delivered, before it can be admit- 
ted in evidence. Morrison v. Russell, 278. 


ASSAULTS AND BATTERIES : 

In a case of assault and battery, the party, who strikes 
another, must be guilty, unless he be justified in commit- 
ting it, as an act of self-defense. The law does not justify 
any assault by way of retaliation or revenge for a blow 
previously received. State v. Gibson, 214. 


ATTACHMENTS : 


1. An attachment, issued by a justice out of court and not 
made returnable within thirty days, is void. Howston v. 
Porter, 174. 

2. A garnishee has a right to object, that the attachment 
under which he is summoned is void, and that therefore 
no judgment should be rendered against him. Jb. 

8. Where A. conveys property by a deed of trust for the pay- 
ment of debts, and the debts are unsatisfied, the property 
is not subject to an attachment against A. Anderson v. 
Doak, 295. 


+ BAIL: 


1. When the alteration of a writ, after bail has been given, 
charges the nature of the action, the bail is discharged. 
Bradhurst v. Pearson, 55. 

2. But where in an action against two joint and several con- 
tractors, a nonsuit is entered, and afterwards the nonsuit 
is set aside as to one, and not as to the other, the bail of 
the one, as to whom the nonsuit was set aside and a ver- 
dict and judgment subsequently rendered against him, is 
not discharged. Jb. 8S. P. Hamlin v. McNeil, 306. . 

8. A bail, against whom a scire facias has been issued, cannot 
avail himself.of the defence, that his principal has been 
arrested ona ca. sa., at the instanse of another person, and 
discharged under the insolvent debtor’s law. Norment v. 
Alexander, 71. 
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4. Where a judgment is against several and the sheriff had not 
taken bail from one, it was not necessary, before the act 
of 1844, ch. 31, to issue aca. sa. against all, to subject the 
defendant as bail forthatone. Trice v. Turrentine, 148. 


5. Under the act of 1844, ch. 31, it is not necessary to issue a ca. 
sa. at all, in order to subject the bail. That act applies 
to the remedy only, and not tothe contract ofthe bail. Jd. 


‘ 6. Where a judgment is obtained against two or more, and no 
bail bond has been taken from either of the defendants, in 
the suit, and the sheriff, who has thus become bail for all, 
after the rendition of the judgment and the issuing of the 
ca. sa., is directed by the plaintiff not to serve the ca. sa. 
on one of the defendants, he is still liable, as bail, for not 
surrendering other old defendant. Nasu, J., dissentiente. 
Jackson v. Hampton, 579. 


BASTARDS: 

1. On the trial of an issue in a case of bastardy, under the act 
of 1886, Rev. Stat. ch. 12, sec. 4, the examination of the 
woman becomes full proof of the fact of paternity, and the 
jury is bound so to find, unless the defendant will shew the 
Sact not to be so, and this he can do, only by proof of impo- 
tence or non-access at such time, as by the law of nature 
he could be the father. Evidence to show the improba- 
bility of his being the father is inadmissible. State v. - 
Goode, 49. 

2. Upon the trial of an issue in a bastardy case, whether or not 
the defendant is the father of the child charged to him, it 
is not competent to introduce any testimony to shew, that 
the child was not a bastard. State v. Wilson, 181. 

8. The adjudication of that question belongs to the justices, 
before the oath of the woman is made, and if they decide 
against him upon that question, he has a right to bring it 
up by certiorari. Ib. 

4. Where a single woman becomes pregnant in the county 
of Brunswick, where she had always resided, and went to 
New Hanover county, where she was delivered of the 
child, and then returned with her child to Brunswick ; 
Held, that the justice of Brunswick had the jurisdiction, 
under the Bastardy Act, to institute proceedings to subject 
the reputed father to the maintenance of the child. State 
v. Roberts, 350. 


BILLS OF EXCHANGES, &c: 
When a bill has been drawn by A. upon B., in favor of C., and 











is protested for non-payment, the acceptance by C. of 
another bill from B., unless it is expressly understood that 
this is to be a satisfaction of the debt due by A., does not 
debar C. of his action against A. upon the original bill, 
provided the bill of B. is dishonored. But itis necessary, 
for C., in his suit upon the original bill, to shew that he 
used proper diligence on the second bill and could not 
obtain payment. Gordon v. Price, 385. 
BOUNDARY : 

1. Where, on the trial of an ejectment, it appeared that one of 
the corner trees could not now be found, running the 
course and distance called for, but it was proved that many 
years ago a former owner of the land declared that the 
stump in a certain pond was his corner; Held, that the 
court below did not err in instructing the jury, that if this 
tree had been marked as a corner, at the time of the origi- 
nal survey, then it would control the course and distance ; 
but, if subsequently marked, because the owner could not 
find the corner originally marked, then the course and dis- 
tance would not be controlled byit. Jcehourv. Rives, 256.. 


2. Where a deed described a corner as being on the east side of 


a creek, it is admissible for the party, by competent testi- 
mony, to show that the corner was in fact on the west side 
of the creek. Hauser v. Belton, 358. 


BUNCOMBE TURNPIKE COMPANY : 


1. Under the charter of the Buncombe Turnpike Company- 
tolls are only demandable at the gates erected on the road, 
Therefore, a person, who passes on the road from one 
point to another, between which there are no gates, is not 
liable for any toll. Bun. Turn. Co. v. Mills, 30. 

2. The act of assembly, incorporating the town of Henderson- 
ville and exempting the citizens of that town from work- 
ing ‘‘on roads without the limits of that town,” does 
exempt them from working on the Buncombe Turnpike 
Road, as provided by the Charter of the Buncombe Turn- 
pike Company. The roads referred to in the act of incor- 
poration are the ordinary public roads of the county. 
Bun. Turn. Co. v. Baxter, 222. 


COMMON SGHOOLS : 

Although the Chairman of the Board of Common Schools may 
not have been appointed on the day prescribed by the 
statute, and although the bond he gives may not have 
been directed by the county court, yet if he accepts, and 
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acts under the appointment, he and his sureties are bound 
by the bond, as upon a common law bond. State v. Per- 
kins, 3838. 

CONSTABLES: 


1. The term of a constable does not expire upon the day of the 
term of the court, corresponding with that, on which he 
had, the year before, qualified and given bond, but it 
expires at the instant, when his successor qualifies and 
gives bond. State v. Wilroy, 329. 

2. The same construction must be given to the special provis- 
ion for filling vacancies. Ib. 


8. Where a constable, in whose hands a judgment had been 
placed for collection, received in payment sundry notes of 
hand, and afterwards paid over the amountin money to the 

_ plaintiff in the judgment ; Held,that the constabie could not 
afterwards recover, in the name of the plaintiff, the amount 
of the said judgment from the defendant in the judgment, 
although he cauid shew that the notes received from the 
defendant were on insolvent persons and fraudulently 
passed to him. Rogers v. Nuttall, 317. 


CONSTITUTION : 


The legislature has the constitutional power to consolidate 
offices, by uniting the duties of one or more offices in one 
person, where the duties are not incongruous, as, for 
instance, the offices of clerk and clerk and master in 
equity. It is just, however, that the operation of such a 
law should be postponed, until a vacancy occursin the 
office, whose duties are proposed to be transferred. Troy 
v. Wooten, 3877. 


CONTRACTS : 


1. Where a man contracted to work for another for six months, 
at eight dollars a month, and the hirer at the expiration 
of four months refused to pay the hire for those months, 
alleging that he was not bound to pay until the expiration 
of the six months, upon which the laborer refused to work 
any longer: Held, that the laborer was entitled to recover 
for his four months’ work. Dover v. Plemmons, 23. 

2. Where a person agrees to work on the land of another fora 
share of the crop, the cropper cannot convey a legal title 
to his share of the crop to a third person, before an actual 
division and appropriation. McNeely v. Hart, 63. 

3. Ang the owner of the land, who made the contract, is not 
estopped to deny the right of such assignee to recover at 
law. Jb. 
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4. To make a consideration for a promise, is not necessary, 


that the person, making the promise, should receive or 
expect to receive any benefit. Brownv. Ray, 72. 


5. It is sufficient, if the other party be subjected to any loss or 


inconvenience. Jb. 


6. A trust or confidence reposed, by reason of an undertaking 


to do an act, though the undertaking be entirely volun- 
tary and gratuitous, is a sufficient consideration to sup- 
port an action on the promise. Jb. 


7. Where A. had contracted to sell certain land to B. and after- 


wards conveyed it to a trustee to be sold for the payment 
of his debts, and on the day of sale, upon A.’s forbidding 
the sale, it was agreed by parol between A., B. and the 
creditors secured by the deed of trust, that the land 
should be sold and the money, arising from the sale, 
should be subject, in the hands of the trustee, to the claim 
of the rightful owner; Held, that the trustee, although he 
had received the money, was not liable to an action of 
assumpsit by A., A. having at most but an equitable right. 
Gaither v. Hetrick, 114. 


8. A. purchased a mare from B. and gave bis note for the price. 


At the bottom of the note the following was appended : 
‘It is agreed and understood, that a sorrel mare, for which 
the above note is given, is to remain the property of B. 
until the above note is fully paid.” A., without having 
paid the note, sold the mare to C.; Held, that A. had no 
right to sell and his vendee acquired no title. Ballew v. 
Sudderth, 176. 


9. All contracts are several, although made by partners. Weill 


v. Childs, 195. 


10. Where a party claims as purchaser under an execution, 


issuing from a court of equity, and alleges, that the other 
party claimed under a deed, in fraud of the execution 
creditor, he must shew the decree of the court, as well as 
the execution, and, to make the decree evidence, it is 
requisite to have the bill and answer, and so much of the 
pleadings and orders as would shew that the decree was 
prouounced in a cause, properly constituted between par- 
ties. Williamson v. Bedford, 198. 


. A. made a contract with B. that he would place in the 


hands of a constable a large amount of promissory notes 
endorsed by A. to B., take the constable’s receipt therefor 
and deliver it to B., upon which B. was to deliver to A. 
cotton yarn to the amount of the note. A., without plac* 
ing notes in the constable’s band, fraudulently procured 
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him to sign a receipt, as if notes had been given him for 
collection, and handed the receipt to B., whereupon B. 
delivered the cotton yarn according to the contract ; Held, 
that B. might maintain an action against A., either in 
case in assumpsit or in tort, at his election. Hoke v. Flem- 
ing, 263. 

. In action for the breach of a contract for repairing a vessel, 
when the contract was to have the repairs effected by the Ist 
of Jane ; the plaintiff did not apply for the vessel until the 
5th of July and the repairs were not then finished ; Held, 
that he was entitled to recover what the vessel would have 
earned in freight from the ist of June until she was deliv- 
ered, if that was a measure of damages. Sikes v. Paine, 280. 
. A bond was given to A. B. for the rent of a house and lot, 
and in the same instrument was the following stipulation, 
‘*and the said A. B. is to put the housein order and put 
up the fences,” &c. The lessee entered upon and enjoyed 
the premises during the time ; Held, that the covenant to 
repair was not a precedent condition, and that A. B. was 
entitled to recover the rent, without shewing that he had 
made any repairs. Watters v. Smaw, 292. 


. Where a contract is made in another state, it is to be gov- 
erned by the laws of that state, and not by those of North 
Carolina. Anderson v. Doak, 295. 

. A. conveyed to B. a tract of land, “ together with the 
horses: cattle, &c., and all crops on the ground,” in trust to 
sell for the payment of debts. At the date of the deed 
there was a corn crop on the ground, but it was afterwards 
destroyed by a frost, and a new crop was planted by A., ° 
who had been permitted to remain in possession. C. after- 
wards seized this new crop and converted it to his own use ; 
Held, that B. was entitled to recover the value of this crop 
from C., in action of trover. Black v. Hason, 408. 


. The construction of a contract is a matter of law. When 
committed to writing, the meaning of the terms, when 
they are explicit, is a question for the court ; but if doubt- 
ful and uncertain, they may be submitted to a jury with 
proper instruction. If the contract is verbal and the par- 
ties dispute about the terms, that is a matter of fact for the 
jury; but if there be no disptite about the terms, and they 
be precise and explicit, it is for the court to declare their 
effect. Festerman v. Parker, 474. 

. Ifa contract to perform certain stipulated services, for a 
certain sum, is not rescinded by the mutual consent of the 
parties, then a promise to pay an additional sum for the 
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same services is without consideration and cannot be 
enforced. Jb. 

18. Where a man has enticed away another’s wife, and he and 
the husband entered into a written contract, by which it 
was stipulated that the former should retain the wife and 
support her; Held, that this contract was against public 
policy, and, at all events, that the husband could rescind 
it, by making a demand for the restoration of his wife, and 
if this was refused, had a right to his action for the sub- 
tsequent detention. . Barbee v. Armstead, 530. 


COUNTY JURISDICTIONS: 


Notwithstanding the act of 1844, ch. 13, relating to jury trials 
in the counties of Henderson and several others named 
in the act, a person cannot maintain an action on the case 
for the overflowing of his land by the erection of a dam for 
a public grist-mill in the county of Henderson, without 
having first proceeded by petition either in the county or 
superior court of Henderson, according to the provisions 
of the general law passed in 1836. King v. Shuford, 100. 


DETINUE: 


1. Where A. havinga claim for a negro slave, sued out a writ 
of replevin, under which the sheriff seized a negro in the 
possession of B., which writ for cause was quashed ; Held, 
that A. could not sustain an action of detinue against B. 
until the slave had actually been restored to the possession 
of B. Foscue v. Hubank, 424. 

2. In an action of detinue, the plaintiff must show an actual 
possession in the defendant of the thing demanded, at the 
time or shortly before the writ issues, or a controlling 
power overit. Jb. 


DEVISES : 


1. A. devised as follows: “I give to thelawful heirs of my son 

B. deceased, the plantation whereon I now live,” “I give 
to my sons C. and D. and their children, the residue of my 
estate both real and personal,” &c; Held, that although, 
the testator had bought a tract of land, adjoining that on 
which he had previously lived, yet as he cultivated the 
two as one farm for many years, they were both to be 
included in the devise to the heirs of B.as ‘“ the plan- 
tation on which he then lived. Stowe v. Davis, 441. 

2. It is not competent in the construction of a will to prove by 
witnesses, that the testator meant a clause in his will to be 
different from what it was written, or afterwards declared, 
that the clause was different from the purport of it on its 
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face ; though evidence of parcel or not parcel of the thing 
devised, or any other that serves to fit a thing to the 
description, is admissible. Jb. 

8. Where A., having several tracts of land, devises one tract in 
fee to B., who is one of his heirs, and another tract in fee to 
C., another heir, each takes by devise, and not by descent. 
Raiford v. Peden, 466. 


DIVORCE: 

1. On the trial of issues directed by the court, upon a petition 
for a divorce, the mere confession of the husband, that he 
was guilty of the adultery charged, is not admissible evi- 
dence. Hansley v. Hansley, 506. 

2. A divorce vinculo matrimonii will not be granted, unless it 
is alleged and shewn that the husband or wife lived in 
adultery, after the separation had taken place. Ib. 


DOWER: 

On a petition for dower, when it appeared that the deed under 
which the widow’s husband claimed, had been delivered, 
but had not been registered at the time of his death and 
could not since be found; Held, that the husband did not 
die seized, and the widow had no right to recover her 


dower, at least ina court of law. Thomas v. Thomas, 123. 


EJECTMENT : 

1. Where a defendant in an execution is sued in ejectment by 
the purchaser under that execution, he is not prevented 
from contesting the right to recover, unless the execution 
was a valid one. Smith v. Fore, 37. 

2. Generally speaking, in an action of ejectment, one, who. 
comes in as landlord, is to be taken as admitting the pos- 
session of all the land, described in the declaration, to have 
been in the tenant and to be in himself. Jb. 


8. But when a declaration embraced several tracts, held sepa- 
rately by different tenants, the admission of possession by 
the landlord should be referred only to the tract occupied 
by the tenant, on whom the process was served. King v. 
Brittain, 116. : 

4. The actual possession under color of title, for seven years, 
though of a very small portion of the land and that in 
the midst of the wooas, will confer the title on the 
possessor to the whole tract covered by his grant, there 
being no actual possession of any other part by another 
person. Lenoir v. South, 237. 

5. Inan ejectment the jury may find the psecise interest of the 
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lessor of the plaintiff and find the defendant guilty as to 
that, and judgment shall be entered accordingly. Jb. 

6. When the real plaintiff in ejectment is a tenant in common, 
though he may declare for the whole, he has not an abso- 
lute right to have a verdict for the whole, but the jury may 
render such a verdict, leaving the plaintiff to take posses- 
sion at his peril. The more correct course, however, is, 
when the extent of the title cap be seen with reasonable 
certainty, to set forth in the verdict the undivided share, 
to which the title appeared, and to enter the judgment 
accordingly. Pierce v. Wanet, 446. 

7. Aplaintiff, who has recovered in an action of ejectment, 
has no right to seize upon the produce of the land, which 
has been severed before the writ of possession executed. 
His remedy is by an action for the mesne profits. Brothers 
v. Hurdle, 490. 


ELECTIONS: 

When a man is indicted, under the statute, for ‘‘ knowingly 
and fraudulently voting at an election,” when he is not 
qualified to vote, he cannot justify himself by shewing, 
that he was advised by a very respectable gentleman that 
he had a right to vote ; for the maxim that “ignorance of 


the law excuses no man,” applies as strongly to this case as 
to any other. State v. Boyett, 336. 


ESCAPE : 

1. In action for an escape, if the defendant wishes to éxcept, 
upon the ground of its being a penal action, that it is 
brought in the wrong county, he must make the objection 
by plea in abatement. Whicker v. Roberts, 485. 

2. Where a prisoner confined for debt escapes, the officer, in an 
action against him for the escape, can only excuse himself 
by shewing that he has not only made fresh pursuit, but 
also that he has actually recaptured the prisoner before 
suit brought. Without this fresh pursuit will not excuse 
the officer, even though the prisoner die before the officer 
has it in his power, by due diligence, to recapture him. Jd. 

8. In this state the defense of fresh pursuit and recapture need 
not be by plea, but may be made on the general issue. Jb. 


ESTOPPEL: a‘ 
1. The doctrine of estoppel does not apply to the sovereign nor 
to the assignee of the sovereign. Wallace v. Maxwell, 110. 
2. A. being entitled to a distributive share in certain slaves 
belonging to an intestate’s estate, before administration 
granted, conveyed by deed to B. certain of the said slaves 
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specifically and by name. After letters of administration 
issued B., who wasalso one of the next of kin, joined with 
A. and the other next of kin in a petition against the 
administrator for a settlement of the estate and a division of 
the slaves, and the slaves, which had been conveyed by A. 
to B., were under the proceedings on that petition allotted 
toA. Pass v. Lea, 410. 

8. Held, that, in action by B. against A. to recover the slaves, 
A. was estopped from denying that she had title to the 
slaves, at the time she conveyed them. Jb. 

4. Held, that the proceedings under the petition did not estop 
B. from asserting his title against A. Jb. 

EVIDENCE : 

1. The record of the removal of a cause from one county to 
another is not relevant nor proper evidence, to be submit- 
ted to the jury on the trial of the case, and counsel have no 
right to draw any inference from it in their remarks to the 
jury. Bumgarner v. Manney, 121. 

. Under the act of 1848, ch. 53, on the trial of an ejectment, 
brought by a purchaser at an execution sale against the 
defendant in the execution or one bound by its teste, no 
judgment need be shewn; at all events unless the pur- 
chaser be the plaintiff in the execution. Rutherford v. 
Raburn, 144. 

. In cases, where it is necessary to produce the judgment, as 
where the opposite party claims under a prior conveyance, 
a variance between the judgment and the execution will 
not avoid the proceedings under the execution ; provided 
enough appears to enable the court to see, with reasona- 
ble certainty, that in fact the execution was issued and 
intended to enforce the particular judgment. Ib. 

. In this case, the note, on which the judgment was obtained, 
was payable to the firm of ‘‘ Lester, Kilgore-& Bates,” the 
judgment was in the name of “ Philip Lester, Josiah Kil- 
gore and William Bates,” and the execution: was in the 
names of ‘‘ P. Lester, Kilgore & Bates,” and for the same 
amount as the judgment ; Held, that the variance in the 
names came within the mischief, intended to be remedied 
by the act of 1848, and did not vitiate the execution. Jb. 

. Although land alone is mentioned in the act of 1848, it seems 
to be the unavoidable interpretation of it, that the sales of 
personalty, under execution, must, in like manner, be 
upheld, as being within the mischief. J. 

. It is sufficient evidence of the probate of a will to pass real 
estate, that it is certified by the clerk that ‘ it was proved 
in open court by H. G., a subscribing witness, and 
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recorded,” when it appears on the face of the paper, that 
there were two subscribing witnesses. Harven v. Springs, 
180. 

7. Where the lessors of the plaintiff claimed as the heirs-at-law 
of one A. D., who was dead ; Held, that the declarations of 
the said A. D. that the said lessors.were the children of a 
married sister, deceased, and were her nearest living rela- 
tions, were admissible in evidence, to prove the fact of 
such relationship. Moffitt v. Witherspoon, 185. 

8. Such declarations are competent to prove marriages as well 
as births. Jb. 

9. The declarations of counsel on the trial of a cause, as to 
matters of fact, are not evidence against one, who was 
managing the suit as agent of the client, even if they could 
be against the client himself. Jb. 


. Held, that it was error in a judge to instruct the jury, when 
the inquiry was as to the mental capacity of a party, that 
‘* it was not sufficient that she should be able, merely to 
answer familiar questions, but to manage her business 
with judgment and discernment.” It is sufficient, if the 
person understood what he was about. Jb. 

. A party does not make one witness by taking his deposi- 
tion, which he declines to read, or by having him subpe- 
naed, and then declining to examine him. Neil v. Childs, 
195. 

. When a witness is impeached by showing that he has 
made contradictory statements, it is perfectly regular, in 
reply, to shew that he has made consistent statements. 
Hoke v. Fleming, 263. 

. In an action for a breach of contract for repairing a vessel, 
in not making the repairs according to the contract, after 
the plaintiff had given evidence of the condition of the 
vessel, after she was returned to him, it was competent for 
him to introduce witnesses of skillin such matters to give 
their opinion, upon the evidence first given as to the dif- 
ference in the value of the vessel as thus repaired, and 
what her value would have been, if repaired according to 
the contract. Sikes v. Paine, 280. 


. And it is not necessary that such witnesses should be regu- 
lar ship carpenters, if they have occasionally worked on 
vessels, owned and sailed in them for a long time and 
possess the requisite skill to enable them to judge. Jb. 

. Where a plaintiff charged a defendant, as. his agent, with 
having received the hires of negroes subsequent to Novem- 
ber, 1840, and the defendant offered to prove that another 
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person, as his agent, had received the hires prior to Novem- 
ber, 1840; Held, that this evidence was irrelevant and prop- 
erly rejected. Beasley v. Downey, 284. 

. A deposition of a witness was taken on the 28th of Decem- 
ber, 1846, on a notice served on the 26th of that month, 
under the act requiring three days’ notice to be given, the 
party opposing the deposition appearing at the time of 
taking it and objecting to the length of notice, and declin- 
ing to cross-examine ; Held, that the deposition should be 
rejected. Jb. 

. One day in such cases, is to be counted inclusive and the 
other exciusive. Jd. 

. In an action of assault and battery, when the defendant 
offered evidence to shew that he was not actuated by mal- 
ice in making the assault, it is competent for the plaintiff, 
in reply, to prove that the defendant, since the commence- 
ment of this action, had proposed to fight him, though 
this proof could not have been offered in chief. Mills v. 
Carpenter, 298. 

. A party may give in evidence the declarations of a deceased. 
person, made against his interest, upon the subject matter 
in controversy. Peace v. Jenkins, 355. 

. In an action upon a bill of exchange, the evidence of a wit- 
ness, who cannot swear to the hand-writing of either party 
of the firm, in whose name the bill was drawn, but who, 
testifies, that in his opinion, the hand-writing was the 
same as that of many notes, he had presented to the firm 
and which had been paid by them, was competent, and it 
was proper to leave such evidence tothe jury, to be judged 
of by them. Gordon v. Price, 385. 

. By the law merchant, a protest of a bill by a public notary 
is in itself evidence. And by ourstatute, Rev. Stat., ch. 13, 
sec. 10, such protest is prima facie evidence. Ib. 

. Where a witness is impeached on the ground of bad char- 
acter, evidence may be given of previous statements 
made by the witness, consistent with his testimony on the 
trial. State v. Dover, 469. 

. Although an impeaching witness may be examined as to 
the general moral character of the witness impeached, and 
also as to his character for truth when on oath, and when 
not on oath, it is not necessary to put these questions in 
any particular order. Ib. 


EXECUTION : 


1. Where a venditioni exponas has issued and the land men- 
tioned in it has been sold, another venditioni exponas 
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cannot issue, but, if it does, it is invalid and the pur- 
chaser under it acquires no title. The proper execution, 
if a balance of the judgment is unpaid, isa fi fa. Smith 
v. Fore, 87. 

2. An officer, who has an execution, is bound to levy it on che 
property he finds in the defendant’s possession, unless he 
knows, or has reason to believe, that it does not belong to 
him, or is by law exempted from execution. Henson v. 
Edwards, 48. 

8. An officer, having an execution, levied on a gun belonging 
to the defendant and sold it; Held, that, not knowing or 
having good reason to believe that it was used by the 
defendant for mustering, and therefore exempt from execu- 
tion, hé was not.Jiable to him for taking and seizing the 
gun. Jb. 

4. It was the duty of the defendant in the execution to have 
informed the officer, before the sale, that the gun was kept 
for the purpose of mustering. Jb. 

5. An execution does not bind trust estates from the teste but 
from the time it is ‘‘sued.”” Williamson v. James, 162. 

6. Ynder an execution to sell the lands descended from A. to 
B., the sheriff has no authority to sell lands devised from 
A. to B., and such sale will be void. Raiford v. Peden, 466. 


FORCIBLE TRESPASS : . 

1. The offence of forcible trespass must be charged as being 
done with a strong hand, “manu forti,” which implies 
greater force than is expressed by the words “‘ vé et armis.” 
State v. Ray, 39. 

2. To constitute the offence, there must be a demonstration of 
force, as with weapons or a multitude of people, so as to - 
involve a breach of the peace, or directly tend to it, and 
be calculated to intimidate or put in fear. Jb. 

8. To make a forcible trespass indictable, some person must be 
in the house or on the premises, to cause the acts com- 
plained of to amount toa breach of the public peace or 
have an immediate tendency to provoke it—some person . 
who has a right to defend the possession or be provoked at 
its invasion. State v. Walker, 234. 

4. The indictment for forcible trespass must charge, who was 
present at the time of the alleged trespass, and if, on the 
trial, it appears that such person was not present, the 
defendant must be acquitted. Jb. 


FRAUDS AND FRAUDULENT CONVEYANCES: 


1. Where an agreement was made between a father and his 
sons, that they should purchase his land ai execution sale, 


- 
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at an under-value, for his use and for the purpose of keep- 
ing off other creditors; Held, that a purchase by the sons 
under such circumstances was fraudulent and void against 
creditors, whether the money was furnished by the father 
or paid out of theirown means. Morris v. Allen, 203. 


2. Under the act of 1840, ch. 28, the possession by a fraudulent 
donee cannot operate as notice of the conveyance to him 
of any land, but such tract or parcels of tracts, as may be. 
occupied by him at the time of the second purchase ; and 
especially it cannot so operate as to any parcels continu- 
ing in the possession of the donor. Wade v. Hiatt, 302. 


8. Before the passage of the act of 1840, ch. 28, no voluntary 
conveyance of property, even toa child, could be upheld 
to defeat an existing creditor, if the creditor could find no 
other property of his debtor, out of which to obtain satis- 
faction. Houston v. Bogle, 496. 


4. The act of 1840, ch. 28, applies only to voluntary convey- 
ances made after that act wentinto force. Its application 
to prior voluntary conveyances would be unconstitutional, 
as it is not the province of the legislature but of the judi- 
ciary, to declare what the law was before the passage of 
any act. The legislature cannot divest vested rights. Jb. 


GIFTS OF SLAVES: 


A. in 1825 made a parol gift of a negro man to her grandson 
B. B.'s father took him into possession at that time and 
kept him till 1841, when he conveyed him and other 
negroes by deed of gift to his said son and delivered him 
to B: In1840 the grandmother's husband (she having been 
married a second time) demanded the negro man of the 
father, who refused to deliver him. B. kept the negro 
from 1841 to 1846, treating him as his own. In 18438, B. 
requested permission of his grandmother to sell the negro, 
which was refused; Held, that B.’s possession, under 
those circumstances, for five years, even with a constant 
claim of title, could not divest the right of his grandmoth- 
er’s husband. Grahamv. Davidson, 245. 


GRANT: 


1. From an actual, continuous possession of land up to known 
boundaries for thirty years, the law presumes a grant to 
the party in possession and a title in those claiming under 
him, and the jury should sofind. Wallace v. Maxwell, 110. 


2. The occupation must be such as is consistent with the 


usages of agriculture, such as cultivating the land, clear- 
32—40 
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ing new, and turning out old fields, and cutting timber 
promiscuously. Jb. 

8. Where A., B., C. and D. had had possession of a tract of 
land for upwards of forty years, under successive convey- 
ances from A. to B., from B. to C. and fromC. to D., with 
the exception of five years, between the twentieth and 
twenty-fifth year, during which period no possession was 
proved ; it was held that, notwithstanding, a presumption 
arose of a grant from the state. Reed v. Harnhart, 516. 

4. A continuous, unceasing possession is not necessary to raise 
such a presumption. Jb. 

5. The presumption of a grant, from long possession, is not - 
based upon the idea that one actually issued, but because 
public policy and “ the quieting of titles make it necessary 
to act upon that presumption.” The presumption can 
only be repelled by proof of the fact that the state never 
did part with its title. Jb. 

HUSBAND AND WIFE: 

1. Where a judgment was obtained before a justice of the peace 
against a husband and wife, on a bond executed by them 
during their coverture, and execution levied on the land 
of the wife, and returned to the county court, where, after 
the death of the husband, an order was made for the sale 
of the land; Held, that the wife was entitled to a certio- 
rari to the superior court. Lassiter v. Harper, 392. 

2. Upon the probate of a deed for land by husband and wife, 
the wife residing in another state, a commission to take 
the private examination of the wife may issue from the 
court of the county where the land lies, under the act of 1751. 
In the Revised Statutes, by a misprint, the word ‘‘country,’ 
in the act of 1751, is changed to the word ‘‘ county,” but 
from the context the construction of the Revised Statute 
must be the same as that of the act of 1751. Pierce v. 
Wanett, 446. 


8. In order to beallowed to introduce in evidence the deed of 
a married woman, the following facts were proved: “that 
upon the record of New Hanover county court, at August 
term, 1818, there was an entry in these words : Ordered that 
John McCall and David Jones be appointed to take the 
private examination of Sarah Pierce, wife of Peter, touch- 
ing her free execution of a deed executed by them to Sam- 
uel Potter, dated July 2ist, 1818. On the 10th of August 
the clerk issued a commission to the said McCall and Jones, 
as residents of New Hanover, to take the privy examina- 
tion of the feme, reciting that the deed bad been proved in 
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the county court, and that it had been represented to the 
court, that the said Sarah could not travel, &c., and upon 
it the comntissioners on the same day returned the private 
examination,” and then follows an entry on the commis- 
sion, that the execution of-the deed was proved by McCall, 
whoand Jones are the subscribing witnesses, upon which it 
was registered ; Held, that this was not sufficient proof of 
the execution of the deed by the wife. Jb. 

4. A married woman cannot make a contract with her husband, 
except through the intervention of a third person, to 
whom the duty of enforcing it, in her behalf, belongs. It 
must be by deed, to which she must be a party. Barbee 
v. Armstead, 530. 


SEE DIVORCE—MARRYING AN INFANT FEMALE. 


INDICTMENT : 

1. At the common law no trespass on chattels was an indicta- 
ble offence without a breach of the peace; that is, either 
the peace must be actually broken, or the act complained 
of must directly and manifestly tend to. it, as being done 
in the presence of the owner, to his terror or against his 


will. State v. Phipps, 17. 

2. Although it is not proper, in an indictment, to lay an 
offence as committed against ‘‘the act of assembly,” 
instead of saying against the ‘‘statute,” yet the infor- 
mality is one of those cured by our act of assembly. State 
v. Tribatt, 151. 

8. It is not necessary nor convenient to introduce, in an indict- 
ment for a misdemeanor, to which the statute of limita. 
tions applies, averments, with the view of taking the case 
out of the statute, by bringingit within the proviso. State 
v. Watts, 369. 

4. Where, on a capital trial, the prisoner challenges a juror 
for favor, and the solicitor for the state admits the cause 
assigned to be true, the prisoner is bound by his challenge 
and cannot afterwards be allowed to have the matter 
tried, either by triers or the court. State v. Creasman, 395. 

5. On the trial of an indictment for murder, where it is alleged 
for error that the court improperly overruled a challenge 
of the prisoner to one of the jurors, the record must show 
for what cause the challenge was made; otherwise the 
Supreme Court cannot say, whether there was error or 
not. State v. Dover, 469. 

6. Where a juror, upon being challenged, swears that he has 
formed and expressed an opinion, but only upon rumor, 
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but that he could do impartial justice upon hearing the 
evidence in the case ; prima facie the juror is competent ; 
though in some cases the court or the triers may find 
otherwise. Jb. 


INSOLVENT DEBTORS : 

Where a man has been arrested nnder a capias ad satisfacien- 
dum, and has given bond for his appearance at court; 
where an issue of fraud has been made up; where the 
issue has been continued from term to term; where his © 
sureties have from time to time surrendered him; where 
the issue has been decided against him and he has been 
committed to prison—in all these cases, at the instance of’ 
the creditor; Held, that, under the act, Rev. S8t., ch. 58, 
sec. 6, the creditor is responsible to the jailor for his fees, 
or allowance for the food furnished to the prisoner, dur- 
ing the whole time he was confinedin jail. Veal v. Flake, 
417. 


JUSTICE’S EXECUTIONS: 

1. If the jury can collect from the testimony, that the descrip- 
tion of land, levied on by a constable under a justice’s exe- 
cution, as fully identifies it, as if the words of the act of 
assembly had been literally followed, the levy must be 
pronounced to be good. Jones v. Austin, 20. 

2. Where the return of a constable of a levy on land, under an 
execution from a justice out of court, does not state that 
there was a want of goods and chattels, and the court 
directs a venditioni exponas, the court must be presumed 
to have acted right, to have acted upon a waiver of the 
search for goods and chattels. Jb. 

JUSTICE’S JURISDICTION : 

1. A note for seventy dollars, payable in current bank notes, 
though it is not negotiable, yet comes withjn the jurisdic- 
tion of a single justice. State v. Corpening, 58. 

2. A justice of the peace, before whom a warrant is tried, is 
not permitted to sign the name of a surety to the stay of 
execution, even though the person, whose name is signed, 
afterwards assents to itand paysthe judgment. Rickman 
v. Williams, 126. 

8. It seems that none but the surety himself or one for him in 
his presence can sign his name to the stay of a justice’s 
execution. Jb. 


LIMITATIONS, STATUTE OF: 


1. To repel the statute of limitations, a promise to pay must 
be proven, either express or implied. Smith v. Leeper, 86. 
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. The law will imply a promise, when there is an acknowl- 
edgment of a subsisting debt, unless there be something 
to rebut the implication. Jb. 

. If one pays a debt in part, the law implies a promise to pay 
the balance, in the absence of any circumstance to nega- 
tive such a promise. Jb. 

. When a copy of an account was shewn to the ‘defendant, 
and she said ‘‘she had no money, but would call in a few 
days and settle it,” that “‘she did not intend to cut him 
out of it”; Held, that this was an explicit acknowledg- 
ment of a subsisting debt, from which a promise to pay 
might be implied, if indeed there was not evidence of an 
express promise. Jb. 

. Where only one, of several tenants in common of a negro, 
sues in tort, the statute of limitations cannot operate upon 
him, though it might against all, if his co-tenants, against 
whom it was available, joined in this action. Quere, how 
would it be, if the objection had been taken by a special 
plea? Weare v. Burge, 169. 

. An adverse possession of a slave for three years confers on 
the possessor a complete title to the slave. Call v. Hillis, 
250. 


MAD DOGS: 

In an action under the act of assembly, Rev. Stat., c. 70, giv- 
ing a penalty of fifty dollars against the owner of a dog, if 
he has good reason to believe he has been bitten by a mad 
dog, and neglects or refuses to kill him immediately, it is not 
necessary to prove that the biting dog was in fact mad; it 
is sufficient, if the owner of the dog had good reason to 
believe he was mad. Wallace v. Douglass, 79. 


MALICIOUS PROSECUTION : 


1. In an action for malicious prosecution, the oath of the 
prosecutor in the original complaint or before a magistrate 
is evidence for him. Johnson v. Chambers, 287. 

2. A defendant, in an action for malicious prosecution, is only 
to be fixed with the want of probable cause, by what he 
knows when he commences the prosecution ; although he is 
allowed to protect himself by any facts, which he is after- 
wards able to prove, which shew the plaintiff to be guilty, 
or tend to shew it. Jb. 

8. The dismissal of a state’s warrant by a magistrate raises 
the presumption of a want of probable cause, but not of 
malice. Jb. 

4. The law raising nosuch presumption, the question of malice 
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must be left to the jury, as a question of fact, and cannot 
be decided by the court. Jb. 


MARRYING AN INFANT FEMALE : 


1. On an indictment for marrying a female infant under the 
age of fifteen years, where the defendant relies upon the 
statute of limitations as to prosecutions for misdemeanors 
Rev. Stat., ch. 35, sec. 8, proof that them arriage was by 
consent of the mother and was solemnized by a minister of - 
the gospel in the presence of six or seven persons, and that’ 
the parties lived together afterwards, openly, as man and 
wife, shall protect the defendant from the operation of the 
proviso, that the offence was committed in secret. State 
v. Watts, 369. 

2. So where the parties went to an adjacent county to be mar- 
ried and afterwards returned to the county of their domi- 
cil, where they lived together as man and wife, the fact 
being known to the community, and the defendant con- 
tinuing in the open exercise of his duties as a minister of 
the gospel, it cannot be held that he absconded from the 
eounty, in-which he was married, or concealed himself, so 
as to bring his case within the operation of the second part 
of the said proviso. Jb. 

MILLS : 

1. Possession alone will maintain an action on the case at com- 
mon law for overflowing one’s land, and therefore is suffi- 
cient to support a petition under our act of assembly, in 
relation to mills. Pace v. Freeman, 108. 

2. The act of assembly of 1844, which excludes trial by jury 
in the county courts of Henderson and other counties 
named, refers to trials by a jury in court. A petition, 
therefore, to recover damages for injury to one’s land from 
the erection of a mill dam, must still be brought in the 
county courts of those counties. Jb. 


MORTGAGE : 

A. conveyed to B. a tract of land by a deed absolute on its 
face, but intended merely as a security for money loaned, 
and B. gave a bond for the re-conveyance of the land, 
when the money was repaid; afterwards B. sold the land 
to ©. fora full and valuable consideration, and then the 
creditors of A. sold the land by execution, and D. became 
the purchaser; Held, that D. only acquired the right of 
A., that is, the right to demand in equity a conveyance of 
the land from C., upon paying what remained due of the 
money loaned by B. to A. Kerr v. Davidson, 369. 








NUISANCE: 

1. A person cannot kill a dog in the owner’s house or yard, 
upon the pretense that he is a nuisance, because he had, 
at a former period, chased or bitten some one else. Perry 
v. Phipps, 259. 

2. Where a man has been attacked by a dog on the owner’s 
premises, but the dog is driven off by the family so that 
the man is no longer in danger of being bitten, he is not 
justified in killing the dog, while the latter is running fro: 
him. Jb. , 


OFFICIAL BONDS: 

Where a statute requires a bond from.an officer for the faithful 
discharge of higduty, anda new duty is attached to the 
office by statute, such bond, given subsequently to the lat- 
ter statute, embraces the new duty and is a security for 
its performance; unless where, when the new duty is 
attached, a bond is required to be given specifically for its 
performance. State v. Bradshaw, 229. 


PARTITION OF SLAVES: 


On a petition for.the partition of slaves, when the defendant 
denies the petitioner’s rights and insists that he (the 


defendant) is entitled to the slaves in severalty, it is not 
necessary for the petitioner, as in the case of a petition 
for the partition of land, to establish his right at law, 
before the relief he seeks can be granted. The court in 
which the petition is filed muct decide the question of 
right. Hdwards v. Bennett, 361. 


PARTNERSHIP: ; 

1. Where a partnership was about to be formed, and one, who 
was to be a member, purchased a chattel, which was after- 
wards used by the firm, and agreed by them to be taken 
from -him, upon his retiring from the business, and the 
note he gave for the chattel was, in consequence of this 
agreement, surrendered to him; Held, that the other part- 
ners were bound to pay the original vendor. Shaver v. 
Adams, 138. 


2. In an action by a surviving partner for a debt, alleged to be 
due to the firm, the defendant cannot avail herself of a 
debt due to her by a deceased member of the firm, though 
the contract between the latter and the defendant was, 
that the debt, being for the board of this partner, should 
be paid out of the store, in which the plaintiff and the 
defendant were co-partners. Norment v. Johnston, 89. 
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PAYMENTS : 


1. When the law is called upon to make the application of 
payments by a debtor to a crediter, who has various 
demands against him, and no application has been made 
by the parties, the application can only embrace debts or 
demands for certain sums, orsuch as can be made certain, 
as accounts for work and labor, or for goods sold or the 
like, but not uncertain and unliquidated damages. Ram- 
sour v. Thomas, 165. 

2. There isanother rule in this application by the law, that it 
is to be first made to the debt, for which the security is the 
most precarious. Jb. 

8. The commissioners of Newbern recovered a judgment 
against the sheriff and his sureties for the amount of the 
taxes due to the town, which he had failed to pay over. 
Afterwards one of the sureties had the money paid and an 
assignment made to a third person of the judgment, by the 
attorney of the commissioners, which was afterwards rati- 
fied by the commissioners, and a receipt was given by the 

_ treasurer of the bvard to the sheriff to enable him to 
renew his bonds. Commr’s of Newbern v. Dawson, 436. 

4. Held, first, that the payment of the money and the assign- 
ment to a third person of the judgment, did not amount in 
law to a payment and satisfaction of the judgment, as 
against the defendants therein. Jb. 

5. Held, secondly, that, although the receipt may have oper- 
ated as a fraud upon the court, yet it is not conclusive as 
to the fact of payment by the defendants in the judgment, 
but may be explained. Jb.’ 


PLEADING AND PRACTICE: 


1. Where a defendant wishes to avail himself of a certificate of 
discharge in bankruptcy, obtained after his pleas had been 
entered, he must plead it as a pléa since the last continu- 
ance. Corpening v. Grinnell, 15. 

2. When the judge charges,in an action for work and labor done, 
that work done on the land of the hirer, ‘‘ was necessarily 
beneficial,” he erred, if he stated that as a principle of law, 
and if he stated it, as a matter of facet, he erred, because he 
had no right to state his opinion upon the matter of fact. 
Dover v. Plemmons, 238. 

8. The statement of the case by the presiding judge is, in our 
practice, a substitute for a bill of exceptions, which sets 
forth the errors complained of. If no such statement 
accompanies the appeal, and no error appears on the record» 
the judgment will be affirmed. State v. Ray, 29. 
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. The person, to whom the money is due, on a claim put into 
the hands of a constable for collection, should be the rela- 
tor in an action, brought on the official bond for a breach 
of his duty in relation to such claim, and not the agent of 
such party, though the claim had been first put into his 
hands, he being a constable, and having transferred it for 
collection to the person sued. State v. Farmer, 45. 


. A judgment nunc pro twnc, is a judgment of the term of the 
court, at which the court, making the amendment, says it 
ought to have been rendered. Bradhurst v. Pearson, 55. 


. It is the duty of every court to make its own record, and no 
other court can indirectly examine into the manner in 
which itis made. State v. Corpening, 58. 


. The party, with whom a constable makes the contract for 
the collection of a note, is the proper relator in an action 
on his official bond, and not the person to whom the note is 
payable. Jb. 


. Where there is an appeal by either party from an interlocu- 
tory order in relation to a rule founded on an affidavit, the 
court below should send up the facts, as they find them, 
and not merely the affidavit, which is only evidence. Wal- 
lace v. Reid, 61. 


. Action fora joint battery and false imprisonment against 
four persons was tried. By agreement of counsel, the ver- 
dict, if agreed upon, was to be rendered during the 
adjournment of the court. The jury returned a verdict 
finding all the defendants guilty and assessing separate 
damages against each, and the clerk entered the verdict 
accordingly. When the court met after the adjournment, 
the jury, being informed that they had done wrong, in 
assessing separate damages, were permitted to amend their 
verdict by finding damages against all the defendants 
jointly ; Held, that the judge below acted properly in per- 
mitting the amendment of the verdict. Curtis v. Smart, 97. 

10. Upon the trial of an indictment for an affray, after the 
jury had returned into court and intimated an intention 
to acquit one of the defendants, but had not announced 
their verdict, the court told them, that, if they believed 
the evidence, both of the defendants were gullty ; where- 
upon the solicitor for the state directed the clerk to enter 
a verdict of guilty as to both, which was done, and the 
jury, being asked, if that was their verdict, made no direct 
assent but by a nod from each of them; Held, that this 
proceeding was so irregular and contrary to the established 
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mode, that the judgment should be set aside. State v. 
Shule, 158. 

- In actions of contract, the parties must all join in the 
action, or advantage may be taken of the non-joinder on 
the general issue ; but, in actions of tort, the non-joinder 
must be pleaded in abatement. Weare v. Burge, 159. 

. An action upon the administration bond of an administra- 
tor, fora distributive share belonging to a married woman+ 
must be brought on the relation of the husband and wife, 
though the husband may have assigned his wife’s share to 
athird person. State v. Clark, 172. 

. Where a certain duty arises uncer a sealed instrument, 
merely accord and satisfaction by parol is no sufficient 
answer, fora deed ought to be avoided by a matter of as 
high a nature. Cabe v. Jameson, 198. 

. But where the covenant sounds altogether in damages, 
though secured by a penalty, accord and satisfaction exe- 
cuted, though in parol, is a good defense. Jb. 

. Ifthe promise declared on be an absolute one, and that 
proved be conditional, the variance is fatal, as where the 
plaintiffs declared, that in consideration the plaintiffs 
would pay the defendant one hundred dollars for the lease 
of a gold mine, he would warrant that they should make 
that sumin ten days; and the promise proved was, if they 
would do the work, he would warrant, &c. ; Held, that the 
variance was substantive and fatal. Starnes v. Hrwin, 226. 
. Inan action on a verbal agreement, alleged to contain a 
warranty, it is competent for the jury to decide, whether 
the word “‘ warrant” was ased by the vendor merely as a 
word of high commendation of the subject of the trade, or 
whether it was intended to import that the vendor would 
be liable in damages, if the thing sold should not answer 
the description. Jb. 

. Where a verdict is rendered in the court below in favor of 
the plaintiff, he cannot, in the Supreme Court suffer anon- 
suit. State v. Mizell, 279. 

. After pleading in chief, it is too late for the defendant to 
take exception to the writ. Mills v. Carpenter, 298. 

. Where personal property is left to one for life, remainder 
to others, and, after the death of the tenant for life, it 
comes to the possession of the administrator of such tenant, 
those entitled to remainder cannot sue the administrator 
by petition in a court of law, under the statute, Rev. 


Stat., c. 64, sec. 5, but must proceed in equity ; because no 
such fiduciary relation as that contemplated by the statute 
exists between the parties. Pool v. Davis, 310. 
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20. The plaintiffs placed in the hands of one A. a judgment to 
collect against B. Afterwards A. paid the amount of the 
judgment to the plaintiffs, but at the same time said he 
had received no part of the judgment from B., and the 
plaintiffs told him he might take the judgment and use it 
as his own ; Held, that if this was a payment by A. with- 
out the authority of B., it was an officious payment by A. 
and could not protect B. against a suit against him on the 
judgment. Null v. Moore, 324. 

21. Held, secondly, that although the statement of A., which 
was introduced as evidence, was in writing, yet it was 
proper to leave it to the jury, whether A. paid the judg- 

. ment as agent for B., or whether the transaction was not 
a purchase by A. from the plaintiffs. Jd. 

22. A special verdict is defective which finds only the evidence; 
from which facts may be inferred. It must find the facts 
themselves. State v. Watts, 363. 

23. A judgment may be vacated at any time, on motion in the 
same court in which it was rendered, upon parol proof 
that it was entered irregularly and not according to the. 
course of the court; as, for instance, where the defendant 
in the cause was an infant, afid no guardian had been 
appointed to represent his interest. Keaton v. Banks, 381. 


REPLEVIN: «+ 

1. In action of replevin, under our statute, Rev. Stat., ch. 191, 
if the plaintiff be nonsuited, the defendant cannot have a 
judgment for damages assessed by a jury, but only a judg- 
ment for the thing replevied and costs. Pannell v. Hamp- 
ton, 463. 

2. At common law in such a case the judgment was for the 
return merely. Jb. 


SHERIFFS : 


1. It is no answer for a sheriff tosay, when sued for negligence 
in not executing process against a debtor, that the debtor, 
even after being imprisoned undera ca sa. might pay, or 
secure to be paid by assignment, other bona jide debts, to 
the disappointment of the judgment creditor. Sherrill v. 
Shuford, 200. 

2. The true inquiry is, has the sheriff, by his negligence, 
deprived the plaintiff of any legal means of securing the 
payment of his debt? If he has, and the debtor had prop- 
erty, which might, by due process, have been subject to it, 
the sheriff shali be liable to the amount of the debt, 
which might have been thus secured. Jb. 
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8. The reputation of the insolvency of a defendant in an exe- 
cution will not excuse the officer who has it, from liability 
for neglect of duty in not endeavoring to ascertain for 
himself, whether there is property or not, subject to the 
execution. State v. Edwards, 242. 


SLANDER: 

1. In an action of slander, the jury may, if they please, give 
exemplary damages. Gilreath v. Alien, 67. 

2. In an action of slander against the defendant, for charging 
the plaintiff with perjury, in swearing on a certain trial, 
that ‘‘he knew the character of B., and would from his 
general character, believe him on oath,” it is competent 
for the plaintiff, in answer to a plea of justification, to 
prove by witnesses that they also would believe B. on oath 
from his general character. Howell v. Howell, 82. 

8. In an action of slander, where it appears, that the defend- 
ant was drunk, when he uttered the words, this may go in 
mitigation of damages, as tending to rebut malice. But 
where it appears he repeated the charge, both when drunk 
and when sober, on public and private occasions, his being 
drunk at the particular time alleged, is no reason for abat- 
ing the damages. Howell v. Howell, 84. 

4. A. charged B. with perjury, in swearing before a single jus- 
tice to the following affidavit, viz.: ‘‘ A. has.a certain cow 
in his possession, that belongs to him, the said B.; and 
the description is red sides ‘with some spots and 
unmarked”; Held, that the words were not actionable in 
themselves, as the declaration did not aver, nor the proof 
shew, that the oath was taken in a proceeding, in which 
an oath could be judicially administered. Sluder v. Wil- 
son, 72. : 

5. Where A. had been constable in 1848, and again held the 
appointment in 1846, and, during the latter period, one 
says of him, that, while constable in 1848, he had made a 
false return, A. cannot maintain an action of slander for 
these words, unless he alleges and proves some special 
damages. Hdwards v. Howell, 211. 

6. Words slandering a man as to his conduct in his office, pro- 
fession, &c., from which the law implies damages neces- 
sarily, must relate to the office, &c., in which the person 
slandered is engaged at the time of the speaking of the 
words. Jb. 


; SLAVES, &c.: 
ad 1. Under our statute, prohibiting the sale of liquor to a slave, 
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which gives a penalty of one hundred dollars against the 
offender, and declares that it shall ‘‘ be recovered by war- 
rant, before any justice of the peace, and applied, one-half 
to the use of the party suing for the same, and the other 
half to the use of the poorof the county,” any person may 
sue for the penalty, as informer quitam. McRae v. Kel- 
ler, 398. 


2. Permitting a man’s slaves to meet and dance on his premi- 


ses on Christmas Eve or other holidays, even though other 
slaves, with the permission of their masters, participate in 
the enjoyment, and though some of the younger members 
of their owner’s family oceasionally join in the dance, does 
not constitute the offence of keeping a disorderly house 
nor any other offence. State v. Boyce, 536. 


TRUSTEE: 
Where one conveyed to a trustee, for the purpose of paying 


his debts, all his interest in the goods in a certain store, 
his books, notes, accounts, &c., and the trustee sold the 
whole at public sale for a price upon which he fixed ; Held, 
that the person, who made the conveyance, being present 
at the sale and not objecting, was bound by it, at least at 
law, however irregular the sale may have been. Lamb v. 
Goodwin, 820. 


USURY : 
1. Where A. contracted for a piece of land,at the price of $1,000, 


and being unable to comply with the terms, directed the 
vendors to convey the legal title to B., which was done,and 
lhe afterwards leased the land to A. for about $100 per 
annum, agreeing that when A. should repay him the 
purchase-money, he would convey the land to A.; Held, 
that, here there was no usury, at least none that could be 
reached at law. Davis v. Cunningham, 156. 


2. Where, upon an usurious contract, the lender receives from 


his debtor, in payment of the principal and the usurious 
interest, the note of a third person, he makes himself lia- 
ble to the penalty for usury, in the same manner as if he 
had received payment in money. Cavaness v. Troy, 815. 


8. Where a deed of trust is given for the security of several 


WILL: 


debts, some of which are bona fide and some tainted with 
usury, the deed is not void as to the bona fide debts, pro- 
vided these debts are separate from, and unconnected 
with, the usurious debts. Brannock v. Brannock, 428. 


1. Where a testator, being sick in bed, called for his will, and 
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directed his son to burn it, and, instead of doing so, he 
retained the will and burnt another paper for the purpose 
of deceiving his father, and the father was thus deceived 
into the belief that his will was burnt ; Held, that this did 
not amount toa revocation, the will not having been act- - 
uaHy burnt. Hise v. Fincher, 189. 

2. A will is well attested by subscribing witnesses, when, 
though not in the same room with the testator, they are 
in such a situation, that the testator either sees or has it 
in his power to see, that they are subscribing, as witnesses, 
the same paper he had signed as his will. Graham v. Gra- 
ham, 219. 

3. Where the supposed testator could only see the backs of the 
witnesses, but not the paper they were subscribing ; 
Held, that the paper writing was not well attested 
asawill. Ib. 

4. Whether a re-publication of a will can be proved by parol 
evidence of the declarations ofa testator, merely, is mat- 
ter of great doubt. Battle v. Speight, 459. 

5. At all events the evidence should shew a clear determina- 
tion on the part of the testator to republish. Jb. 


WITNESSES : 

When a witness has been summoned to attend at court, 
though a verdict may be rendered in the cause, yet ifa 
new trial is granted, he is bound to attend the subsequent 
terms, until a final decision, without a new subpena. 
Fulbright v. McElroy, 41. 
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